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FATHI YUSUF, )
Appellant, ) S. CT. CIV. NO, 2015-0009
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V. ) Re: Super. Ct. Civ. No, SX-12-CV-370
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)
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)
ORDER

The Court having considered the Emergency Motion for Stay Pending Appeal of Portions
of Superior Court Order Adopting Final Wind Up Plan filed by appellant Fathi Yusuf (“Yusuf™),
and being otherwise advised in the premises:

IT IS HEREBY ORDERED that the Motion is GRANTED); and it is further

ORDERED that during the pendency of Yusuf’s appeal all provisions of the Superior
Court’s “Order Adopting Final Wind Up Plan” and attached “Final Wind Up Plan” (the “Wind
Up Order” and “Plan™), entered January 9, 2015, concesning the disposition of the Plaza Extra-

West supermagk 8(3) of the Plan) shall be stayed and that store will continue to be operated

by the Partner , pursuant to the terms of a preliminary injunction entered by the Superior
Court on April 25, 2013; and it is further

ORDERED that the provisions of Section 6 of the Plan requiring the continued payment
of certain salaries for 120 days following the Effective Date of the Plan shall be stayed in part

and modified during the pendency of Yusuf’s appeal in the following respects:

! Capitalized terms not otherwise defined in this Order shall have the meaning provided in the Plan.
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a) Up to the day that the right to operate any of the three Plaza Extra stores is
transferred from the Partnership to one of the Partners, salaries shall be paid to any members of
the Partners’ families that are actually working in that Plaza Extra store;

b) Upon transfer of the right to operate any of the Plaza Extra stores from the
Partnership to one of the Partners, the Partnership shall cease to have any obligation to continue
paying salaries to any member of the Partners’ families for whom it had been paying salaries for
work done in that store; and

c) Nothing in the preceding subparagraphs prevents the Liquidating Partner, with the
approval of the Master, to terminate the employment of any employee of the Partnership whose
services are no longer necessary or beneficial in the wind up of the Partnership; and it is further

ORDERED that Section 8(2) of the Plan regarding the disposition of Plaza Extra-Tutu
Park 1s stayed pending the disposition of Yusuf’s appeal, but only insofar as the partner acquiring
that store by closed auction shall not be required to reimburse the other partner for one half of the
legal fees incurred to date in the Tutu Park Litigation; and it is further

ORDERED that the foregoing stay is conditioned upon the posting of a bond
countersigned by a qualified surety or secured by cash or unencumbered property equal to or
greater than the amount of Twenty Five Thousand Dolﬁ%ﬁg.-g’{f$25,000) by 4 p.m., AST, two
business days after the entry of this Order; and it is further

ORDERED that in all other respects the Order and Plan, as modified by the Superior
Court’s Order entered on January 27, 2015, shall be unpicmented and their provisions carried out

during the pendency of Yusuf’s appeal.
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Entered this day of February, 2015.

Rhys S. Hodge
Chief Judge of the Supreme Court
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BRIEF IN SUPPORT OF EMERGENCY MOTION FOR STAY PENDING APPEAL OF
PORTIONS OF SUPERIOR COURT ORDER ADOPTING FINAL WIND UP PLAN

On January 9, 2015, the Superior Court entered an Order dated January 7, 2015 entitled
“Order Adopting Final Wind Up Plan” (the “Order”) with a “Final Wind Up Plan” attached to
the Order {the “Plan’™) concerning the Partnership’ that operates three Plaza Extra Stores. A
copy of the Onder is attached as Exhibit 1 and a copy of the Plan is attached as Exhibit 2.
Pursnant to an Order approving a Stipulation between the Partners entered on January 27, 2015,
cerfain provisions of the Order and Plan, not relevant to this appeal, were modified.
Defendant/counterclaimiant/appellant  Fathi  Yusuf (“Yusuf?), a 50% partner with
plaintiff/counterclaim defendant/appellee Mohammad Hamed (“Hamed”) in the Partriership,
appealed the Order to this Court, pursuant to his Notice of Appeal filed on January 28, 2015
commencing this appeal.? On January 29, 2015, Yusuf filed his Motion f.or Stay Pending
Appeal in the Superior Court, which was fully briefed by the parties on February 10, 2015, On

that date, Yusuf filed a Notice, attached as Exhibit 3, advising the Superior Court that if his

! Capitalized terms not otherwise defined in this Brief shall be defined as provided in the Plan.

2 Yusuf has filed a motion to consolidate this appeal with the appeal docketed at S. Ct. Civ. No. 2015-0001, The
earlier appeal relates to a Superior Court Order refusing to nullify a lease that is central to the portions of the Order
and Plan that are the subject of the instant appeal. The way in which these portions of the Order and Plan depend
critically on the validity of the disputed lease is discussed later in this Brief.
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pending Motion For Stay was not decided by noon, February 13, 2015, he would be constrained

A

fo-gagk: ci'zi?éfgency relief from this Court given the prospect that the disputed provisions of the

e

i??aﬁvc@c;mmg Plaza Extra-West could be fully implemented by February 18, 2015, thereby
impairing this Court’s ability to effectively review those provisions on appeal. As of the filing
of Yusuf’s Motion For Stay in this Court, the Superior Court has not ruled on Yusuf’s Motion
for Stay filed in that Court.

Yusuf requests this Court, as he did the Superior Court, to stay three elements of the
E}'EOrder and Plan, namely:
v* 1} The provisions of the Plan relating to Plaza Extra-West’, at pages 5-6 of the
{ Order and pages 6-7 of the Plan, which give Hamed the exclusive right to purchase the

inventory and equipment of Plaza Extra-West and then “assume full ownership and control and

.. . continue to operate Plaza Extra-West without any further invol t of Yusuf, Yusuf’s
sons or United, and free and clear of any interests of Yusuf or United.” The “lynchpin” of this

transfer of ownership and right to operate Plaza Extra-W

: described by the Superior Court

in its July 22, 2014 Opinion, see Hamed v. Yusafs 2014 V.I. LEXIS 52, *12-13 (V.L Super. Ct.

July 22 2014)(“More importantly, the(kmz’t m}é’gﬁ examine the ‘lynchpin’ of Plainti{f® Isf‘plan for
winding-up the Hamed-Yusuf partnership, the Lease between Plessen and KAC357, Inc.”), is a
30-year lease between additional counterclaim defendant/appellee Plessen Enterprises, Inc.

DUDLEY, TOPPER (“Plessen™) and a company created on April 22, 2614 #nd -otned by three of Hamed’s sons,
AND FEUERZEIG, LLP O
1000 Fradegi . o

(340} 774-4422

* Yusuf does not seek a stay pending appeal of the provisions of the Order and Plan requiring the liquidation of the
Partnership assets associated with the Plaza Extra-East and Plaza Extra-Tutu Park stores.
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KAC357, Inc. (the “Lease™). The Lease wag approved by the Hamed-controlled* Board of

Directors of Plessen in a resolution adopted'&’f*:&":ﬁpecial meeting held on April 30, 2014, over

the objectio; usuf, whose family members own 50% of the stock of Plessen. The

Superior Court declined to nullify the Plessen resolution, which approved thg Lsse, in its July
22 Opinion, over the argument that it is inherently unfair to the Yusuf family shareholder
interests in Plessen. The Superior Court later denied Yusuf’s motion for reconsideration of its
July 22 Opinion and Order’, and in the Order giving Hamed the exclusive right to own and

operate Plaza Extra-West, the trial court has implicitly approved the Lease once again, over the

objections of Yusuf.®

* The composition of the Plessen Board of Directors was a hotly disputed issue that was outcome determtis
since the Lease clearly would rst hisve been approved if Yusuf’s son, Maher, was a Director as claimed by Yusuf,
Nevertheless, the Superior Coust fuixd, without conducting any evidentiary hearing, that “for the limited purpose
of this Motion . . . Plessen has fiites-directors: Mohammad Hamed, Waleed Hamed, and Fathi Yusuf.” Hamed v.
Yusuf, 2014 V.1, LEXIS 52, *2-3 n. 2, As recently as January 20, 2015, Hamed, through his son and “authorized
agent,” Waleed, caused a 2015 License Renewal Application to be filed with the Virgin Islands Department of
Licensing and Consumezr &8xirs (“DLCA™), confirming Yusuf’s position that both he and his son, Maher, serve
on the Plessen Board slong with Hamed and Waleed. See DLCA Application for 2015 attached as Exhibit 4 at
page3 (identifying Maks Fasaf as a Director). A similar DLCA Application for 2013 identifying Maher Yusuf as
a Plessen director was attached as Exhibit D to Yusuf’s Brief in support of Motion to Nullify Plessen’s Board
Resolutions, To Avoid Acts Taken Pursuant to those Resolutions and to Appoint Receiver (the “Motion to
Nullify™).

The Superior Court’s July 22 Order denying the Motion to Nullify the Lease and its December 5, 2014 Order
denying Yusuf’s motion for reconsideration are the subject of the related appeal docketed at S.Ct. Civ. No. 2015-
0001.

% There is enough evidence in the record of shareholder deadlock and outright misappropriation of corporate
menies by Waleed Hamed, a director and shareholder, and his shareholder brother, Mufeed, to warrant
appointment of a receiver for Plessen, 50 as to facilitate the closed auction sale of the 16 acres of land (store and
parking lot) occupied by Plaza Extra-West that has been proposed by Yusuf, But even assuming arguendo that the
evidence was insufficient to warrant this relief, it is undisputed that there have been no Plessen shareholder
meetings to elect directors since Plessen was incorporated on Janvary 31, 1989, Section 193 of the Virgin Islands
Corporate Code provides that where there has been any failure to conduct an election of dixestin, the court “may
summarily order an election to be held upon the petition of any stockholder . . ..” V.L Code &z 3it. 13, §193. If
a court-ordered meeting is held and results in no election of directors by virtue of an equally divided shareholder
vote, that failure would constitute an additional ground under § 195 of the VI Corporate Code for appointment of a
receiver for Plessen. On September 11, 2014, Yusuf filed a motion to compel the holding of a meeting of
Plessen’s shareholders to elect directors. The Superior Court has never ruled on that motion. Prior to ordering the
windup of the Parinership, the Superior Court should have first resolved Yusuf’s motion by ordering a prompt
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2) Section 6 of the Plan (page 5), which provides that “[flor at least one hundred

twenty (120) days following the Effective Date, th ed Sons and Yusuf Sons shall continue

to receive their current salaries in return for assistigg

4 i

¢ Liquidation Partner in the wind up of
the Partnership.” The Partners never agreed to this provision and the Superior Court never
provided any rationale for the forced payment of inflated monthly salaries ($23,815 per son)

regardless of the value, if any, of their services in the wind up of the Partnership or how long

the wind up $ikcs. Yusuf’s position is that the Liquidating Partner should not be bound to
continue paying any of the inflated salaries of Hamed’s sons or his own sons, particularly if
these managers are not providing commensurate value in the wind-up of the Partnership. In
any event, after either Hamed or Yusuf acquires the right to begin sole operation of any of the
three stores, sons of the family excluded from operation of that store should receive no further
compensation. Instead, the right to compensation should be cut off to any person who is no
longer employed by a store after either Yusuf or Hamed assume the sole right to operate that
7

store.

3) Section 8(2) of the Plan regarding the disposition of the Plaza Extra-Tutu Park

store, only to the extent it requires that the pa niring the store by closed auction

reimburse the other partner for one half of all legal fees incurred to date in the Tutu Park

meeting of the Plessen sharcholders, and then should have awaited the inevitable result of that meeting (a fatlure to
elect directors because of an equally divided vote), which would have:prowided an additional ground for
appointing a receiver for Plessen. The need to resolve Yusuf’s motion priot ing up the Partnership affords
an additional reason for this Court to grant a partial stay 1 of the Order during s y of Yusuf’s appeal.

"The provisions in Section 6 of the Plan are also i nt with the provisions in Section 9, Step 3, which
provide that “Yusuf and Hamed, and their respective: 55018, shall attempt to keep all employees of the Plaza
Extra Stores fully employed, not including members of the Hamed and Yusuf families.” {Empbhasis added).
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Jaitigation.eommenced against the landlord in 1997 and 2001.% The Partners never agreed to

;'sement provision and the Superior Court never explained why it was being
__:%gzcithcr Hamed’s nor Yusuf’s most recently filed competing plans contained similar
reimbursement provisions since both plans contemplated a closed auction bidding process that
rendered any such reimbursement superfluous. This reimbursement requirement is an
improper, perhaps unintended, carryover of the provisions of the Superior Court’s “Proposed
Wind Up Plan” set froth i dts Order dated October 7, 2014, which proposed that Yusuf
purchase the Plaza Extra-Tutu Park assets from the Partnership and reimburse the Partnership
for 50% of the reasonable costs and attorneys’ fees incurred to date in the Tutu Park litigation.
See page 3 of Order dated Qctober 7, 2014, Since the Plan effectively adopts the closed
carried over from the Couri*s October 7, 2014 Proposed Plan should be stricken, since the bids
made by the Partners will factor in the cost of that litigation.

In opposing Yusuf’s Motion For Stay in the Superior Court, Hamed stated that the latter
“two items (the manager salaries and St. Thomas legal fees) [will be] discussed in section VIII
[sic] (the Conclusion).” See Hamed Opposition at p. 2. The only “discussion™ contained in
Hamed’s “conclusion” consisted of one sentence at p. 11, where Hamed merely argues that
these “issues only involve monetary issues that are easily quantifiable.” Because Hamed

completely ignored the arguments in Yusuf’s brief that these “two items™ were never agreed to

by the Partners, that they make no practical sense, and were imposed by the Court without

¥ Neither the Order (p. 5) nor the Plan (p. 6) included an older case, Civ. No. ST-97-CV-997, in the definition of
“Tutu Park Litigation,” even though the Partners agreed that such case should be included. Pursuant to the Order
approving a Stipulation betweah the Partners entered on January 27, 2015, the “Tut Park Litigation” now
includes the older case.
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explanation, Hamed has conceded those arguments. Moreover, he has conceded that if Yusuf
is required to pay these salaries and legal costs’, he may never be able to recover the amounts
paid if he is successful on appeal. Accordingly, Yusuf submits that Hamed has effectively
conceded that the Plan provisions regarding continued payment of salaries and the
reimbursement of the Tutu Park Litigation expenses should be stayed pending appeal. Yusuf
will therefore fiscusg the balance of this Brief on the propriety of a stay pending appeal of the
provisions of the Plan relating to Plaza Extra-West as well as the propriety of a nominal bond.
Standards For Stay Orders
“Tire test for determining whether to grant a stay (or partial stay) pending appeal of an

order 6f judgment of a court is “identical to that which applies to a request for a preliminary —
as opposed to a permanent — injunction.” Tip Top Construction Corporation v. Government of
the Virgin Islands, 2014 V 1. Supreme LEXIS 15, *4 (V.I. 2014) (citing to Yusuf v. Hamed,
2013 V.I. Supreme LEXIS 87, *12, n.3 (V.I. 2013). The-test for a preliminary injunction is

(1) whether the movant has shown a reasenable probability of success on the merits;

(2) whether the movant will be irreparably injured by denial of the relief; (3) whether

granting preliminary relief will result in even greater harm to the nonmoving party;

and (4) whether granting the preliminary relief will be in the public interest.
Yusuf'v. Hamed, supra, at *9, This Court has not yet decided whether all four of these factors

must be met (which would make it a “sequential test”) or whether it is enough if some but not

all of these factors are satisfied (a “sliding-scale test”). Id. at *11. As discussed below, Yusuf

® The Tutu Park Litigation is comprised of two cases dating back to 1997 and 2001. To date, Yusuf has received a
statement from one of the attomeys involved in the Tutu Park Litigation regarding some ($162,898.23), but not all,
of the legal costs incurred to date in that case (the one commenced in 2001). Today, Yusuf received a statement
from the attormey involved in the older case setting forth fees and expenses to date ($184,216.23). If the
purchasing partner is required to reimburse these costs as a part of his purchase of the assets associated with the
Tutu Park store, obviously, he needs information regarding all of the legal costs incurred in order to intelligently
bid on those assets.
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can show his entitlement to a stay pending appeal even under a sequential test and, a fortior,
under a sliding scale test.

A, Reasonable Probability of Success on the Merits

To show a reasonable probability of success on appeal, Yusuf need not show that he
will “actually prevail on the merits” of his appeal, or that reversal is “more likely than not....”
Id. at *15 (internal quotation marks omitted). Instead, Yusuf need only show that he has “a
reasonable chance, or probability, of winning.” Id.

Yusuf has a reasonable chance of persuading this Court to reverse the portions of the
Order that he is challenging on appeal. At a minimum, Yusuf has presented “serious legal

question[s]” whether the:fuial: stmpermissibly ignored Yusuf’s request to dissolve and

appoint a Receiver for Pk #ight in Counts IX and X of his Amended Counterclaim
and in the Motion to Nuﬁﬁ}?gt, {o3d of the undisputed record evidence that there has never
been a shareholder meeting in the 26 year history of Plessen, that the only meeting of directors
was the disputed one on April 30, 2014 when the Lease was approved over Yusuf’s objection,
and the Superior Court’s own recognition of the “persistent deadlock between the parties....”
See Hamed v. Yusuf, 2014 V.I. LEXIS 52, *#22, There is also a “serious legal question” under
the Virgin Islands Uniform Partnership Act, V.I. Code Ann. tit. 26, §§1-274 (1996), regarding
the propriety of giving one partner the exclusive right to purchase partnership property, as the
Superior Court gave Hamed with respect to Plaza Extra-West. See In re Najawicz, 2009 V.L
Supreme LEXIS 2, *6-7 (V.1 Jan. 8 2009) (unpublished) (noting that even if a litigant cannot

fully satisfy the first factor, it may succeed if it can demonstrate a “serious legal question,” and

the other factors favor a stay).
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With respect to the disposition of Plaza Extra-West, Yusuf submits that this part of the
Order suffers from a number of infirmities, any one of which would warrant reversal. Both the
Order and Plan provisions concerning the Plaza Extra-West depend on the validity of the April
30, 2014 Plessen Board Resolution approving the Lease. The law is clear that what must be

considered by the Court is not only whether a self-dealing Lease of this kind is intrinsically fair

to Plessen, but also whether it is intrinsically fair to the Yusuf shareholders of Plessen ~ i.e.,.

whether it benefits the Hamed shareholders at the expense of the Yusuf shareholders. See

Sinclair Oil Corporation v. Levien, 280 A.2d 717, 723 (Del. 1971) (the party engaged in the
self-dealing transaction “must prove that [it] was intrinsically fair to the minority
shareholders™); Cascella v. GDV, Inc., 1979 Del. Ch. LEXIS 486, p. *3 (Del. Ch. 1979) (where
one shareholder “stands on both sides of a transaction,” that shareholder “has the burden of
demonstrating the ‘intrinsic fairness’ of the transaction insofar as it affects the rights and
interests of the minority sharehéf&m?”). Yusuf submits that the Superior Court erred when it
found that the Lease was intrinsically fair to Plessen and the Yusuf shareholders because,
among other things, no opportunity whatsoever was given to the Yusufs or any one else to
compete for better lease terms. These terms include rent, the fact that the Lease does not

require the principals of KAC357, Inc. to guarantee the Leas

for hurricane insurance, the fact that the Lease is freely assignable and Plessen has no right to
reject a proposed assignee because it is not sufficiently creditworthy, as well as other
infirmities addressed in the Motion to Nullify and Yusuf’s supporting declaration attached to
that motion as Exhibit K. Although the Superior Court acknowledged that Hamed has the

burden of establishing that the Lease is intrinsically fair to both Plessen and the Yusuf
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shareholders, it specifically found that any consideration of advantage to the Hamed
shareholders at the expense of the Yusuf sharcholder was irrelevant. See Hamed v. Yusuf, 2014
V.I. LEXIS 52, *13-15. Had the Superior Court considered the harm to the Yusuf
shareholders, it would have had to conclude that the Lease was intrinsically unfair to them.
Indeed, Hamed never even attempted to argue that the Lease was intrinsically fair to the Yusuf

shareholders, i.e., that it did not benefit the Hamed sharcholders at the expense of the Yusuf

sharcholders. He y could not muster an argument that a lease acknowledged to be the
Iynchpin of his plan a:d that effectively gives him control of Plaza Extra-West does not
unfairly disadvantage Yusuf. It must be not be forgotten that it is undisputed that the meeting
of directors held on April 30, 2014 was the first and only meeting of directors in the history of
Plessen, and it was called on two days notice to approve resolutions, all of which favored the
Hameds and disadvantaged the Yusufs. Although Hamed claims that this meeting was held “in
full compliance with all of Plessen’s governing corporate documents,” as Yusuf has previously
pointed out to the Superior Court, the Plessen Bylaws relied upon to establish the propriety of

that meeting are almost certainly invalid, if not fraudulent, since they were purportedly adopted

on April 30, 1997, even though it is undisputed that no meetings of directors or shareholders

_ iy oration of Plessen other than the disputed meeting of directors hastily

convened on April .30, 2014,
In response to the DLCA License Renewal Application for 2015 attached as Exhibit 2
to Yusuf's Brief in Support of Motion for Stay Pending Appeal in the Superior Court (Exhibit 4
to this Brief), Hamed attached a decla;rat%gp from his son, Waleed, stating that the application

“was not created or filed by my fathﬁtiﬁfﬁkibhammad Hamed, or any of his sons listed in the
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above caption who are Counterclaim Defendants herein.” See Declaration of Walegd Hamed
aitached as Exhibit 5. Conveniently, this carefully worded statement does not inchude

Hamed’s other family members or agents. Further, the declaration does not bothes i state whe

filed this allegedly “inaccurate™ document that clearly states Maher Yus"’(:r.f is & direcror BF

Plessen nor does it dispute that Waleed Hamed signed the check for $130 @ mmbw his

r the application filing fee. See last page of Exhibit 2.

In opposing Yusuf’s Motion For Say in the trial court, Hamed claimed that simply

credit

because the Partnership does not have a lease covering the Plaza Extra-West premises, “there is

no legal basis for arguing that this Court could have held a “closed auction” for the sale of this

business.” See Opposition at p. 5. Hamed’s brief in opposition to the stay simply-sidesteps the.

trial court’s authority to dissolve and appoint a Receiver for Plessen, relief clearly %ugh_; by &

Yusuf in Counts IX and X of his Amended Counterclaim -- and the argumezits mpﬁmﬁﬁg\th;t

relief made in his Motion to Nullify. =

Given the undisputed failure to conduct any meeting of shareholders%im%“?‘lﬁ:%%s
incorporated and the Superior Court’s acknowledgement of “the persistent deadlock between
the parties,” it is respectfully submitted that the trial court could and should have appointed a
Receiver who then could have sold the property on which Plaza Extra-West is situated at a

closed auction between the Partners aga i#art of the dissolution of Plessen. This option not only

avoids the impropriety of providing amed with the exclusive opportunity fo purchase
significant partnership assets, it also avoids the gloom and doom predicted by Hamed if this
Court invalidates the Lease (i.e. closure of the store and layoff of employees), since the store

will remain open and operating pending completion of the Partnership wind up. In this regard,
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Hamed’s claim that “the Plan would really be unchanged even if the lease were declared

invalid,” see Opposition at p. 4, simply makes no sense. Hamed has already candidly

acknow dged what the Superior Court’s Plan effectively glossed over, namely, that the trial
court’s approval of the disputed Lease with KAC357, Inc. provided Hamed not only with the

“lynchpin” to his own plan for Plaza Extra-West, which the Superior Court effectively adopted

-

Reho @@u@ﬁﬁa@ “control” of Blazs. Extra-West. See “Hamed’s Comments Regarding
:ﬁ?’@;@ﬁgﬁm‘p Cirder” filed October 21, 2014 at p. 7 (“the Court’s proposed liquidation
fopder \[.ﬁﬂt?fi "rg‘%%égﬁj%@laza Extra-East and Plaza Extra-West] fully complies with RUPA
[ Bedived @ﬁi‘t’m@-ﬁ;ﬁlﬁ{smp%] by Hguidating their contents by having each partner buy the
equipmefifaid %'ULnt!fg? in the*physical stores that they each control through other corporate
interests.”) (emphasis added). If the Lease is declared invalid by this Court, then, the Superior
Court’s Plan would necessarily have to be changed so that both Partners have an equal
opportunity to purchase the inventory and equipment of Plaza Extra-West, the right to operate
the store, and to own the building and land associated with it.
The Lease is also unfair to the Yusuf shareholders because: 1) it forces Yusuf and
Hamed to continue to do business together (as the Plessen landlord of KAC357, Inc.) for up to
30 years, thereby contravening the primary purpose of the liquidation and windup of the

Partnership; and 2) it enciiiibersthe Blaza Extra-West land and improvements in such a way as

to make it impossible for Hamed and Yusuf to conduct a closed auction for the Plaza Extra-
West business. A closed auction for the business and land is the only equitable means to

transfer ownership of that store, and it is the method which maximizes Partnership_velue on

liquidation, which the case law makes clear is the principal objective of any liq;_;:':__:'_ 564
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under the Uniform Partnership Act. The Superior Court’s disposition of Plaza Extra-West in its

Plan is also inequitable insofar as it simply hands to the Hameds a building, improvements, and

2 business developed over a period of 15 years with millions of dollars of
Partnership funds with no payment of any consideration to the Partnership. As such, it is a
prohibited in-kind distribution of partnership property under the Uniform Partnership Act.

Based on the foregoing, Yusuf has established a reasonable probability of success on

the merits of this appeal. At a minimum, he has raised a “serious 1 estion” whether the
Superior Court erred in giving Hamed the exclusive right to purcha" ,own, and operate the
Partnership assets associated with Plaza Extra-West.

B. Irreparable Harm to Yusuf

It is well-settled that a party who can show that, without a stay, his appeal would be
rendered moot — or the issue would become unreviewable upon appeal — has demonstrated
irreparable harm. See, e.g., In re Norwich Historic Pres. Trust, LLC, 2005 U.S. Dist, LEXIS
7171, 2005 WL 977067, at *3 (D. Conn. 2005) (acknowledging "persuasive” arguments that
although foreclosure sale would not injure appellant, appellant's concern that his appeal would
be mooted satisfied the irreparable harm requirement); In re Country Squire, 203 B.R. 182, 183
(B.A.P. 2d Cir. 1996)(staying a foreclosure sale where it was "apparent that absent a stay

pending appeal . . . the appeal will be rendered moot," resulting in a "quintessential form of

prejudice” to appellant (quotation omitted)); Jn re Advanced Mining Sys., &, WFHBR. 467,

468-69 (S.D.N.Y. 1994) (finding irreparable injury prong met where, a ‘of the

bankruptcy court's order, the distribution of assets to creditors would moot afy’apfiesl and thus
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quintessentially prejudice appellants).'® The risk of losing a property interest is the kind of

appeal. See 'ia v. Banco Popular de Puerto Rico, 2009 U.S. Dist. LEXIS 73672, *7-8 (D.
V.I. 2009} (imposing stay pending appeal of an order directing conveyance of property, on the
grounds that the property interest could be conveyed to another during the appeal, which would
“mak[e] it impossible for Banco Popular to get [111 c event Banco Popular succeeds

on appeal”).

Lease will become effective, Hamed will be given the exclusive right to acquire the inventory
and equipment of the Plaza Extra-West store, and the Hameds will begin operating that store
exclusively, without any participation by Yusuf or his sons. From that time forward, KAC357,
Inc., which is not a party to this case, will be the entity which enters contracts with grocery
wholesalers and other vendors, takes out a policy of insurance on the store, becomes entitled to
100% of the revenues and responsible for 100% of the costs of operating the store (including

payroll), and becomes liable for payment of VI gross receipts and income tgs: Once

KAC357, Inc. begins operating the store, it will become next to impossible for this Court to
reverse this transfer of ownership of the business and grant meaningful relief to Yusuf, even if

it agrees with Yusuf that the Superior Court’s refusal to nullify the Lease and its disposition of

YSee also In re Grandview Estates Assocs,, Lid,, 89 BR, 42, 42-43 (Bankr. W.D. Mo. 1988) (declining to stay the
foreclosure sale of an asbestos-ridden apartment complex, but holding that irreparable injury is clearly shown
where such sales moot any appeal, and concluding that to hold otherwise would preclude appellate review, thus
running “contrary to the spirit of the bankruptcy system {and also] subvert[ing] the entire legal process"). Cf. In re
"dgent Orange” Prod. Liab. Litig., 804 F.2d 19, 20 (2d Cir. 1986) (declining to lift the couri's own stay of the
implementation of a district court's scheme for the distribution of a settlement award because the pending appeals
*involve[d] numerous complex issues arising out of [] extraordinary litigation," the objecting parties had "a right to
appellate review," and "[d]istribution of the challenged settlement award before its validity [could be] tested would
deprive those parties of that right”).
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u Plaza Extra-West was improper. In opposing a stay pending appeal in the Superior Court,
¥ Hame# niever even sugpested how, absent a stay, the sale and distribution of the inventory and
| equipment to Hamed and the implementation of the Lease and Plan could be effectively

W unwound,

For these reasons, Yusuf has shown that he will be irreparably harmed unless this Court
enters an order staying the provisions of the Order and Plan identified above.
C. Irreparable Harm to Hamed

A stay of the portion of the Plan that disposes of Plaza Extra-West will not cause any

harm, much less irreparable harm, to Hamed, The Lease with Plessen, by its terms, d

become effective until the Partnership ceases to operate and occupy the Plaza Extra~-West
store.!! Until that happens, Hamed, as a 50% partner in the Partnership, will be entitled to 50%
of the net profits of the Plaza Extra-West store. As such, staying the portion of the Order that
winds up that store during the appeal will cause no irreparable harm to Hamed.

In opposing the stay relief sought by Yusuf in the Superior Court, Hamed argued that
“if a partial stay were entered then a final aceounting could not take place, since part of the

3

partnership would still be operating until the appeal is com See Opposition at p. 7

(emphasis in original). While it is true that entry of the requested stay will result in the

continued operation of Plaza Extra-West during the appeal and that a final accounting must

" Section 2.3.4 of the Lease provides that:

The Parties recognize that there is currently a partnership between Fathi Yusuf and Mohammed Hamed
operating a grocery business in the Demised Premises. The Tenant shall not be granted possession of the
Premises so long as this partnership is in possession of the Premises. Likewise, rent shall not be due until
the Tenant has possession of the Premises.
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await disposition of Yusuf’s appeal, that is sirnp;g. part and parcel of Yusuf’s right to seek

judicial review of the Superior Court’s Orders. As itnied would have it, no Court should stay

implementation of the Plan provisions regarding Plaza Extra-West so that the Plan is fully

implemented and unreviewable on appeal. As the cases cited at p. 12 — 13 reflect, that would

_entcred, Plazg Extra-West would not become Hamed’s “new” store, which wquld compete with

Plaza Extra-¥: Extra-West would remain a Partnership store pending appeal. To

alleviate anygufiterh Hamed might have with respect to Yusuf serving as Liquidating Partner
for Plaza Extra-West, it is respectfully submitted that since the liguidation of Plaza Extra-West
would be held in abeyance pending appeal, there is no need for a Liquidating Partner for that
store during the appeal and the Partners would simply operate that store pending appeal
pursvant to the terms of the preliminary injunction entered pn April 25, 2013, Since Yusuf
would have a fifty percent interest in the profits of Plaza Extra-West during the pendency of the
appeal and the ultimate disposition of that store, Yusuf would have every incentive to

maximize the profits of that store to his and Hamed’s benefit. Accordingly, Hamed cannot

establish that he would be harmed by the stay sought by Yusuf.
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D. The Public Inte

The public has an interest in proper enforcement of the rules against self-dealing by
directors of a corporation, and the rules requiring dissolution of a corporation that is in a
perpetual state of shareholder deadlock, and it likewise has an interest in the proper
administration of the Uniform Partnership Act, and the provisions requiring Courts to
maximize partnership value and avoid in-kind distributions of property on windup of a
partnership. See United States v. Any and All Assets of that Certain Business Known as Shane
Company, 816 F. Supp. 389, 399 (M.D. N.C. 1991} {holiding that the public interest prong of
the preliminary injunction test was satisfied because “__tile-:- puhiic interest is most strongly served
by the enforcement of the law™); Union Steel v. United States, 617 F. Supp. 2d 1373, 1381
(C.I.T. 2009) (“the pubic interest is served by the accurate and effective, uniform and fair
enforcement of trade laws™). Furthermore, the public interest is better served by maintaining
the status quo, which “ensures that each party has the opportunity to fully and fairly have its
case decided on appeal.” First American Development Group/Carib, LLC v, WestLB AG, 2012
V.. Supreme LEXIS 39, *14 (V.. April 30, 2012)(unpublished)(conditionally granting
emergency motion for stay pending appeal). Certainly, a stay will not harm the public interest,
because the persons who are employed at the store now will remain employed by the

Partnership for the duration of the stay. See Yusuf'v. Hamed, 2014 V.1. Supreme LEXIS at:#%5

(identifying “continued employment” of Plaza Extra employees at the three stores ‘as a
“significant public interest”).
Hamed did not argue below that a stay pending appeal will result in closure of Plaza

Extra-West. Rather, he claimed that the invalidation of the Lease will result in closure. This is
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an issue that will be addressed by this Court, whether or not a stay pending appeal is issued. In
any event, as explained above, Hamed’s unexplained claim that invalidation of the Lease will
result in closure of the supermarket at West has no basis in fact or law. There is absolutely
nothing that prevents the continued operation of Plaza Extra-West under the provisions of the
Superior Court’s preliminary injunction during the pendency of Yusuf’s appeal, and thereafier,
as may be ordered by this Court and the Superior Court, upon remand.

From the above discussion, it is clear that all four prongs of the test for a stay of

portions of the Order and Plan are readily satisfied, and this Court should e issue a stay

pending appeal,

E. A Stay Will Not Defeat the Purpose of the Order.

Hamed argued below that “if a Partial Stay is entered, the purpose of the Plan would be
defeated, as the Liquidation Plan is designed to dissolve the partnership, which in fact could not
take place until all appeals are resolved if a partial stay is entered.” See Opposition at p. 9. In
point of fact, the Partnership is already dissolved. The purpose of the Plan is to wind up the
Partnership pursuant to the Uniform Partnership Act, V.I. Code Ann. tit. 26, § 1-274. While it
may be true that the Partnership wind up cannot be concluded until Yusuf’s appeal is resolved,
that would be the case whether or not a stay pending appeal is entered. The stay sought by
Yusuf simply will allow the effective appellate review of the few provisions of the Order and
Plan that Yusuf disagrees with, primarily the provisions relating to Plaza Extra-West. What
Hamed is really arguing is that Yusuf should not be able to appeal from the Order. While the
parties may disagree regarding whether this Court has appellate jurisdiction with respect to the

Orders from which Yusuf has appealed, it is simply beyond cavil that if Yusuf does have a right
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to appeal, that right should not be diminished or rendered moot by the implementation of
provisions of the Order and Plan that might be reversed on appeal. Accordingly, a stay pending
appeal does not defeat the purpose of the Order; rather, it preserves this Court’s ability to

effectively review the disputed provisions.

At page 10 of his Opposition : v, Hamed made a passing argument that if the stay
sought by Yusuf is granted, the entiré Plan should be stayed or at least the provisions for the
transfer of Plaza Extra-East. Hamed provided absolutely no explanation why the Court should
stay execution of the provisions of the Plan o which both Partners agree. This simply makes
no sense. The Partnership should be wound up to the fullest extent practicable during the
pendency of the appeal. This would include the disposition of Plaza Extra-East and Plaza
Extra~Tutu Park, except the provisions relating to those stores concerning continued payment
of manager’s salaries and reimbursement of legal expenses of the Tutu Park Litigation. Such
partial wind up of the Partnership involving these two stores will substantially simplify the
issues involved in fhis case, reduce the Partnership’s continued exposure to liability and
expenses, and focus the remaining issues on the disposition of partnership assets associated
with Plaza Extra-West.  There is simply no good reason to stay the provisions of the Order
from which no party has appealed. Certainly, Hamed has utterly failed to establish the four
traditional factors for stays with respect to the provisions of the Order that are not affected by
an appeal.
E. Any Bond Amount Should Be Nominal.

Under Supreme Court Rule 8(¢c), the Court may condition a stay pending appeal “upon

the filing of a bond or other appropriate security ....” Here, because the Lease does not become
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effective by its own terms until the Partnership ceases operating the Plaza Extra-West store,
Hamed will not suffer any damages during the pendency of the appeal, if the Order is affirmed
by this Court. Hamed will continue to be entitled to a 50% share of the Partnership’s net
proﬁts, and his sons who currently work at that store will continue to receive their salaries until

peal is resolved. As such, Yusuf submits that any bond imposed by this Court should not

exceed $25,000.

on to the Motion For Stay filed in the Superior Court claimed that

Hamed’s
absent a stay, “Hamed and his family would get 100% of . . . [the Plaza Extra-West store]
profits.” See Opposition at p. 10, If no stay is entered, presumably the disputed Lease between
Plessen and KAC357, Inc. becomes effective afier Hamed pays for the inventory and
equipment as provided in the Plan. Obviously, the Lease did not contemplate any specific
period of time that the Partnership would remain in possession. Under these circumstances,
since the Lease leaves the time the Partnership may remain in possession of the premises open
ended, the profits that might be generated by KAC357, Inc. after payment of rent should not be
considered. In any event, Hamed and his family would not be getting 100% of these profits,
KAC357, Inc. would. KAC357, Inc. is not a party to this case and the speculative profits of
this start up company should have no bearing on the amount of any bond.

The Opposition filed below relied upon the Declaration of Waleed Hamed (Exhibit 5)
which states: “When the Plaza West store was fully functional, without the current management
issues, it regularly made a profit of $250,000 a month (before income taxes).” This naked
assertion is made without any background or supporting information whatsoever. As reflected

in the Declaration of John Gaffhey, Senior Controller of United Corporation d/b/a Plaza Extra,
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attached as Exhibit 6, there were no separate financial statements for Plaza Extra-West before
2013. Based on Mr. Gaffhey’s review of the accounting data and financial information
concerning Plaza Extra-West, the average monthly net operating income for Plaza Extra-West
in 2013 was $120,654 and in 2014, it was $94,372, without deducting any rent expense (since
the Partnership has never paid rent to Plessen for occupying the Plaza Extra-West premises).
See Exhibit 6 at 3. Because Waleed Hamed provided the Court and Yusuf with no clue how
he arrived at a profit figure of $250,000 per month for a start up entity, KAC357, Inc., that has
no operational history whatsoever, and because that figure is entirely unsupported by any
existing financial information concerning Plaza Extra-West, it is entitled to no deference by fhis
Court, particularly since it does not factor in the monthly rent of $55,000 KAC357, Inc. would
be obligated to pay.

"Plessen opposed Yusuf’s Motion For Stay in the Superior Court by adopting and joining-
Hamed’s Opposition. In addition, Plessen claimed that if Yusuf’s appeal takes one year to

resolve,'> “Plessen will be out of pocket a total of Seven Hundred and Twenty Thousand

Dollars ($720,000) ($60,000 per month as per the KAC357 lease) in rent it may have o
received based on its lease with KAC357, Inc. . . .” First of all, Plessen misstates the monthly
rent, which is $55,000 pursuant to § 2.3.1 of the Lease. See also, Hamed v. Yusuf, 2014 V..
LEXIS 52, *15 (indicating rent under the Lease is $55,000 per month). More importantly,
however, Plessen expressly agreed in the Lease at § 2.3.4 that KAC357, Inc. “shall not be
granted possession of the Premises so long as the partnership [between Fathi Yusuf and

Mohammad Hamed] is in possession of the Premises. Likewise, rent shall not be due until the

2 In determining the amount of a bond to be posted as a condition for a stay of execution pending appeal, this
Court stated that it wag¢xpacting an appeal of at least six months . ., .” WestLB, 2012 V.1. Supreme LEXIS 39,
*15-16n. 7. T
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Tenant has possession of the Premises.” Indeed, the Superior Court fau_nd: “This provision
maintains the status quo, protecting Plessen from the prospect of holémg vacant commercial
property and preserving the right of the Hamed-Yusuf partnership to continue to operate its
Plaza Extra-West store, as the partnership winds up.” Hamed v. Yusuf, 2014 V.I. LEXIS 52,
*14-15. Accordingly, in the event a stay is entered as requested by Yusuf and the Partnership
remains in possession of the Plaza Extra-West premises pending disposition of the appeal, no
rent would become due and Plessen would suffer no damages, an event expressly contemplated
by § 2.3.4 of the Lease. Moreover, even if Plessen was enfitled to rent, which it is not, the
Yusuf family would be entitled to 50% of the proceeds given the fact that they own 50% of the

shares of Plessen.

.3 &ﬁSwN AND REM&K&Q&JESTED

For all of the forsgetng réasons, Yusuf resgwtmﬁ;ﬁ.requests this Court to grant his
Emergency Motion for Stay Pending Appeal. A proposed order is attached.
Respectfully Submitted,

= i}ﬁ”ﬁLEY, TOPPER AND FEUERZEIG, LLP

DATED: February 13, 2015 Bie . +/s/CGregory H. Hodges
- Gregory H. Hodges (VI Bar No. 174)
Stefan B. Herpel (¥ Bar No.1019)
Law House o
1000 Frederiksberg Gade
P.O. Box 756
St. Thomas, VI 00804
Telephone: (340) 774-4422
Facsimile: (340) 715-4400
E-Mail: ghodges@dtflaw.com
sherpel@dtflaw.com
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Attorneys for Fathi Yusuf

CERTIFICATE OF SERVICE

I hereby certify that on February 13, 2015, I caused the foregoing Brief In Support Of
Emergency Motion For Stay Pending Appeal Of Portions Of Superior Court Order
Adopting Fin:i'Wind Up Plan to be electronically filed with the Clerk of the Court using the
rt e-filing system and that the attorneys listed below, who are Filing Users,
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Law Offices of Joel H. Holt 5000 Estate: {"'ﬁakley Bay, #L-6
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Counsel for Counterclaim DefendmlAppellec
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MORAMMED HAMED CASE NO. $X-12-CV-370
by his sutborized agent WALEED RAMED
— — )  ACTION FOR: DAMAGES; ET AL

Plaintiff )
)
Vs. j
FATHI YUSUF and UNITED §
CORPORATION, ET AL e

NOTICE
OF
ENTRY OF JUDGMENT/ORDER

TO: JOELHOLT,ESQ; CARLHARTMANNIL, _ Fgquire  HON. EDGAR ROSS (edgarrossjudge@hotmail.com)

NIZAR DEWOOD, ESQ.; GREGORY HODGES,  Esquire

MARK ECKARD, ESQ.; JEFFREY MOORHEAD, Egquire

Please take notice that on JANUARY 7, 2015 Orders were

entered by this Court in the above-entitled matter.

Dated; January 9, 2015

ESTRELLA H. GEORGE (ACTING)

Clerk of the Supefior rt
=

By: . IRIS D. CINTRON
COURT CLERK IT

EXHIBIT
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"IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MOHAMMED HAMED by his authorized agent
WALEED HAMED,

Plaintiff/Counterclaim Defendant,

v.
CIVIL NO. SX-12-CV-370
FATHI YUSUF and UNITED CORPORATON,

)

)

)

)

)

)

)
Defendants/Counterclaimants ; ACTION FOR DAMAGES, etc.

)

)

)

)

)

)

)

Va

WALEED HAMED, WAHEED HAMED,
MUFEED HAMED, HISHAM HAMED, and
PLESSEN ENTERPRISES, INC.

Counterclaim Defendants.

ORDER ADMYPTING FINAL WIND UP PLAN

By Order Soliciting Comments, Objections and Recommendations, entered October 7,
2014, the Court ordered the parties to review the Proposed Wind Up Plan (“Proposed Plan™)
presented therewith relative to the Hamed-Yusuf (Plaza Extra) Partnership and to present
comments, objections and recommendations. Plaintiff Mohammed Hamed submitied his
Comments re Proposed Winding Up Order (filed October 21, 2014); Defendant Fathi Yusuf
submitted his Comments, Objections and Recommendations Concerning the Court’s Proposed
Plan (filed October 21, 2014), The Parties each then responded to the filing of the other: Plaintiff
filed his Response to Defendant’s Comments re Proposed Winding Up Order on October 28, 2014;
and Defendant Yusuf filed his Response to Hamed’s Comments Concerning the Court’s Proposed

Wind-Up Plan on October 29, 2014.
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Upon consideration of the Parties’ submissions, the Court enters this Order Adopting Final
Wind Up Plan of the Plaza Extra Partnership (“Order”). A complete copy of the Final Wind Up
Plan of the Plaza Extra Partmership (“Final Plan™) adopted by this Order is submitted with and
constitutes a part of this Order. The Final Plan incorporates certain modifications to the Proposed
Plan, as noted below, with revised provisions in italics, and excluded provisions stricken. These
modifications, together with the provisions to which the Parties have jointly agreed, which are
accepted and incorporated, are adopted by the Court and shall constitute the Final Plan. For the
Parties’ ease of reference, provisions of the Proposed Plan are modified by the terms of this Order

and incorporated into the Final Plan, as follows:

PROPOSED-FINAL WIND UP PLAN

Section 1: Definitions

1.18 “Liquidating Partner” means Yusuf,
Section 3: Liquidating Partner

Yusuf shall be the Liquidating Partner with the exclusive right and obligation to
wind up the partnership pursuant to this Plan and the provisions of the V.1 Code Ann. tit,
26, § 173(c), under the supervision of the Master. No person other than the Liguidating
Partner may act on behalf of the Partnership, represent the Partnership in any official
capacity or participate in management or control of the Partnership, for purposes of
winding up its business or otherwise, The Liquidation Partner’s rights and obligations
relative to the winding up, subject to the review and supervision of the Master, shall be

deemed to have commenced a8 of April 23, 2013, the date of the issuance of the Preliminary
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Injunction. A/ acts of the Liquidating Partner, except those customarily undertaken in the
ordinary course of the ongoing business operations of the Partnership, are subject to prior

notification to and approval of the Master.

Section 8: Plan of Liquidation and Winding Up
1) Plaza Extra-East

Yusuf will purchase from the Partnership the following elements of the existing
business operation known as Plaza Extra-East: the inventory at one half of the 1anded cost
and the equipment and-leasehold-improvements at their its depreciated value, as mutually
determined by the Pariners. In the event the Partners cannot agree, such value shall be
determined by a qualified appraiser selected by the Master. In the event that Yusuf is
unwilling to pay the appraised depreciated value of the equipment, the same shall be sold
at public auction under the direction and supervision of the Master, with net proceeds
equally divided and disbursed by the Master. Upon payment for such inventory, and upon
payment (or auction and distribution of proceeds) for the equipment, Yusuf will assume
full ownership and control and may continue to operate the business Plaza Extra-East

' without any further involvement of Hamed or the Hamed sons, and free and clear of any
claims or interest of Hamed.

For purposes of winding up the Parinership, Plot 4-H Estate Sion Farm shall not
be considered partnership property and is not subject to division under this plan, but

without prejudice to any accounting claim that may be presented by Hamed.
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2) Plaza Extra-Tutu Park

The Parties will be allowed to bid on Plaza Extra-Tufu Park at a closed auction

supervised by the Master. The auction shall take no more than one day and should not
cause any delay in implementing this Plan or disrupt the business operations of any Plaza
Extra store. The Parties may discuss and jointly or individually propose the format and
procedures for the auction, subject however to the Master’s sole determination.

The Parimership assets sold in connection with Plaza Extra-Tutu Park shall consist of
the leasehold interests, the inventory, equipment, and all leasehold improvements not g
part of the real property. The value of such assets shall be determined by a qualified
appraiser selected by the Master prior to the auction. Whichever Partner submits the
winning bid for Plaza Extra-Tutu Park shall receive and assume all existing rights and

obligations to the pending litigation with the landlord, in the Superiar Court of the Virgin
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Islands, Division of St. Thomas and St. John, United Corporation d/b/a Plaza Extra v. Tutu
Park Limited and P.ILD, Inc. (Civ. No. ST-01-CV-361) (the “Tutu Park Litigation”). The
Partner who receives and assumes said rights and obligations to the Tutu Park Litigation
shall be obligated to reimburse the other Partner 50% of the of the amount of costs and
aftorneys’ fees incurred to date directly attribuwtable to the Tutu Park Litigation.
Additionally, the prevailing Partner at auction shall be responsible for obtaining releases
or otherwise removing any continuing or further leasehold obligations and guararzees of

the Partnership and the other Partner.
3) Plaza Extra-West

Hamed will purchase from the Partnership the following elements of the existing
business operation known as Plaza Extra-West: inventory at ore half of the landed cost and
the equipment and-leasehold-improvements at their its depreciated value, as mutually
determined by the Partners. In the event the Partners cannot agree, such value shall be
determined by a qualified appraiser selected by the Master. In the event that Hamed is
unwilling to pay the appraised value of the equipment, the same shall be sold at public
auction under the direction and supervision of the Master. Upon payment for such
inventory, and upon payment (or auction and distribution of the proceeds) for the
equipment, Hamed will assume full ownership and contro] and may continue to operate
Plaza Extra-West without any further involvement of Yusuf, Yusuf’s sons or United and
free and clear of any claims or interests of Yusuf or United.

Hamed will be entitled to a recordable non-exclusive easement for the existing

sewage line servicing Plaza Extra-West, which shall not preclude Plessen Enterprises, Inc.,
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the owner of the servient parcel, from reserving the right o tap into and to utilize such

sewage line.
4) Stock of Associated Grocers

The stock of Associated Grocers held in the name of United shall be split 50/50
between Hamed and Yusuf, with United retaining in its name Yusuf’s 50% share, and 50%

of such stock being reissued in H&;med‘s name or his designee’s name.

5) Plaza Extra Name

113 kil
v

The Master will conduct and supervise a closed auction wherein the Parties alone
will be allowed to bid to purchase the trade name “Plaza Extra.” The prevailing Partner
at the auction shall receive the right to the exclusive use of the name “Plaza Extra,” to the
exciusion of all others, including the other Partner, who shall be jbre?;gf barred from using
the name “Plaza Extra” in connection with operatian of any buslis's'é.ésl"in the U.S. Virgin
Islands.

The auction shall take no more than one day and will be conducted in a manner
thar will not cause any delay in implementing this Plan or any disruption in the business
operations of any Plaza Extra store. The parties may discuss and jointly or individually
propose the format and procedures for the auction, subject however to the Master’s sole

determination.
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Steps to Be Taken for the Orderly Liquidation of the Partnership

This Plan is conditioned upon the ability of Hamed and Yusuf to use the 50% interest of
each in Available Cash and Encumbered Cash to purchase the non-liquid Partnership Assets.
While the bid-in process may continue, actual payment of the funds shall be subject to approval of

the Master, the Court and, to the extent necessary, District Court.
Step 1: Budget for Wind Up Efforts

The Liquidating Partner proposes the Wind Up Bodget (Exhibit A} for the Wind Up
Expenses. Such expenses include but are not limited to, thase inctirred in the liquidation process,

costs for the continued operations of Plaza Extra Stores during the wind up, costs for the

professional services of t.h@ costs relating to pending litigation in which Plaza Extra and/or
United d/b/a/ Plaza Exf:ra Stores is named as a party, and the rent to be paid to the landlords of

Plaza Extra-East and Plaza Extra-Tutu Park.
Step 2: Sefting Aside Reserves

The sum of Ten Million Five Hundred Thousand Dollars ($10,500,000) shall be set aside
in a Liquidating Expenses Account to cover the Wind Up Expenses as set out in the Wind Up
Budget with a small surplus to cover any miscellaneous or extraordinary Wind Up expenses that
may occur at the conclusion of the liquidation process. Such Account shall be held in trust by the
Liquidating Partner under the supervision of the Master. All disbursements shall be subjfect to prior
approval by the Master. The Liquidating Partner shail submit to Hamed and the Master each month

a reconciliation of actual expenditures against the projected expenses set forth in Exhibit A, Unless
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the Partners agree or the Master orders otherwise, the Liquidating Partner shall not exceed the

funds deposited in the Liquidated Expenses Account.

Step 3: Continued Employment of Employees

Yusuf and Hamed, and their respective successors, shall attempt to keep all employees of
the Plaza Extra Stores fully employed, nor including members of the Hamed and Yusuf families,
Although approval of this plan should avoid any need to comply with the provisions of the Virgin
Islands Plant Closing Act, to the extent necessary, Yusuf and Hamed, and their respective
successors, shall comply with the PCA for any affected employees of the Plaza Extra Stores as a
result of the winding up and closure of the Partnership business. Any severance payments due to
the employees determined in accordance with the PCA shall be paid by the Master out of the

Claims Reserve Accoumt.

Step 4: Liguidation of Partnership Assets

The Liguidating Pariner shall promptly confer with the Master and Hamed to inventory all

non-Plaza Extra Stores Partnership agsets, and to agree to and implement a plan to liquidate such

assets, which shall result in the s um recoverable payment for the Partnership. AH previous
Partnership accountings are deemed preliminary. Hamed's accountant shall be allowed to view
all partnership accounting information from January 2012 to present and submit his findings to
the Master. The Liquidating Partner is ordered to submit an updated balance sheet to Hamed and

to the Master without delay.
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Step 5: Other Pending Litigation

The pending litigation against United set forth in Exhibit C arises out of the operation of
the Plaza Extra Stores. As part of the wind up of the Partnership, the qumciatmg Partner sh:dl
undertake to resolve those claims in Exhibit C, and to the extent any ciazms arise in the future
relating to the operation of a Plaza Extra Store during the liquidation process, within the available
insurance coverage for such claims. Any litigation expenses not covered by the insurance shall be

charged against the Claims Reserve Account.

Step 6: Distribution Plan

Upon conclusion of the Liquidation Prouess, the funds remaining in the Liquidation
Expenses Account, if any, shall be deposited into the Claims Reserve Account. Within 45 days
after the Liquidating Partner completes the liquidation of thg?a:mwh&p Assets, Hamed and Yusuf
shall each submit to the Master a proposed accounting and diStri’bﬁtidﬁ :p'lan for the funds remaining
in the Claim Reserve Account. Thereafter, the Master shall make a report and recornmendation of
distribution for the Court for its final detcmé.\jnation. Nothing herein shall prevent the Partners from
agreeing to distribution of Parujgmu;l t‘%maselves rather than liquidating assets by

i s i i qu ;

sale and distributing proceeds. E? é‘ ! S U
F|l 1 T
_Ieggi*hi '."i"

Step 7: Additional Measures ¢ He/Pakien. 1 .

: g "
a) Should the funds Mﬂe& &m’m ﬁm&atmg Expenses Account prove to be

insufficient, the Master shall transfer from the Claims Reserve Account sufficient funds
required to complete the wind up and liquidation of the Partnership, determined in the

Master’s discretion.
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b) All funds realized from the sale of the non-cash Partnership Assets shall be deposited
into the Claims Reserve Account under the exclusive control of the Master.
c) All bank accounts utilized in the operation of the Partnership business shall be
consolidated into the Claims Reserve Account.
d) All brokerage and investment accounts set forth in Exhibit D shall be turned over to
the Master as part of the Claims Reserve Account.
€) Any Partnership Assets remaining after the completion of the liquidation process shall
be divided equally between Hamed and Yusuf under the supervision of the Master.
On the basis of the foregoing, it is hereby
ORDERED that the foregoing modifications of the Proposed Plan shall be incorporated
into and form a part of the Final Wind Up Plan of the Plaza Extra Partnership, submitted herewith,
which Final Plan is ADOPTED by this Order. It is further
ORDERED that the Parties shall meet and confer with the Master FORTHWITH relative
to the implementation of the Final Plan, which will be deemed final and effective ten (10) business

days following the date of the entry of this Order.

Ja F 201 v @&W’%

Dated: , L
g DOUGLAS A. BRADY
Judge of the Superior Court
{

CERTIFIED TO BE A TRUE COF'Y’___
This ay of _| 20_/5

CLEFIK OF THE CQUAT.

Court Clerk7, 7.
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FINAL WIND UP PLAN
OF THE PLAZA EXTRA PARTNERSHIP

This Plan provides for the winding up of the Partnership, as defined below. This is a
liquidationg plan and does not contemplate the continuation of the Partnership’s business except
as may be required for the orderly winding up of the Partnership.

Section 1. DEFINITIONS

1.1  “Act” means the Uniform Partnership Act, V.I. Code Ann. tit. 26, §§ 1-274.

1.2 “Available Cash” means the aggregate amount of all unencumbered cash and
securities held by the Partnership including cash realized frm any Litigation Recovery or any
Liquidation Proceeds.

1.3 *“Case” means Hamed v. Yusuf et al., Superior Court of the Virgin Islands (Civil
No. §X-12-CV-370).

14 “Claim” means

(2) any right to payment from the Parinership whether or not such right is
reduced to judgment, liguidated, unliquidated, contingent, matured,
unmatured, disputed, undisputed, legal, equitable, secured or unsecured;
or

(b) any right to an equitable remedy for breach of performance if such
breach gives rise to a right of payment from the Partnership whether or
not such right to an equitable remedy is reduced to judgment, fixed,
contingent, matured, unmatured, disputed, undisputed, secured or
unsecured.

1.5 “Claimant” means the holder of a Claim.

1.6  “Claims Reserve Account” means one or more interest-bearing bank account(s),
money market or securities account(s) to be established and held intrust by the Master for the
purpose of holding the Available Cash until distributed in accordance with the Plan and any
interest, dividends or other income ¢arned upon the investment of such Claims Reserve Account,
The Claims Reserve Account will be further funded form time to time by the Liquidating Partner
with:

(i) any Liquidation Proceeds realized, plus
(ii) any Litigation Recovery realized, minus

(iii) any amounts necessaty & pay Wind Up Expenses.

1.7  “Court” means Superior Court of the Virgin Islands in which the Case is pending.




IN THE SUPREME COURT
OF THE VIRGIN ISLANDS

FILED

02/13/2015
FiNAL WIND UP PLAN OF THE PLAZA EXTRA PARTNERSHIP VERONIGA KANDY ESCURE
Page 2 of 9
1.8  “Criminal means Case No. 1:05-CR-00015-RLF-GWB pending in the
District Court of the Virgis s.

1.9  “Debt” means liability on a Claim.

1.10 “Disputed Claim” means any Claim or portion of a Claim as to which an objection
to the sllowance thereof has been interposed, which objection has not been withdrawn or
detem#im:i by Final Order.

111  “District Court” means the District Court of the Virgin Islands, in which the
Criminal Case is pending.

1.12  “Effective Date” means ten (10) business days following the date of entry of the
Order Adopting Final Wind Up Plan in the Case.

1.13 “Encumbered Cash” means all of the cash and sccurities encumbered by a
restraining order isgned by the Distriet Court in the Criminal Case,

1.14  “Final Order” means an order or judgment of the Court or District Court:
(i) which has not been reversed, stayed, modified or amended;

(ii) as to which the time to or the right to appeal or seek reconsideration ,
review, rehearing or certiorari has expired or has been waived; and

(iii) as to which no appeal or motion for reconsideration, review, rehearing
or certiorari is pending.
1.15 “Hamed” means Mohammad Hamed.

1.16 “Haed ﬁons” means Waleed Hamed, Waheed Hamed, Mufeed Hamed, and
Hisham Hamed. o

1.17 “Liquidating Expenses Account” means one or more checking account(s) to be
utilized by the Liquidating Partner for Wind Up Expenses based upon the Wind Up Budget and to
satisfy debts of the Partnership.

1.18 “Liquidating Partner” means Yusuf.
1.19 “Liquidating Proceeds™ means any cash or other consideration paid to or realized

by the Partnership or the Liquidating Partner, as applicable, upon the sale, transfer, assignment or
other distribution of the Partnership Assets.

120 “Litigation” means the interest of the Partnership or the Liquidating Parmefs gs
applicable, in any and all claims, rights and causes or action that have ben or may be commenced ™
by the Partnership or the Liquidating Partner including, without limitation, any action:



IN THE SUFREME COURT
OF THE VIRGIM ISLANDS

FILED

02/13/2015

FINAL WIND UP PLAN OF THE PLAZA EXTRA PARTNERSHIP ERONGA HANDY. ESURE
Page 3 0of9 CLERK, OF THE COURT

(i) to avoid and recover any transfers of property determined to be avoidable
pursuant to V.I. Code Ann. tit. 28, §§ 171-212 or other applicable law;

(ii) for the turnover of property to the Partnership or Liquidating Partner, as
applicable;

(iii) for the recovery of property or payment of money that belongs to or can
be asserted by the Parmership or the Liquidating Partnier, as applicable; and
(iv) for compensation for damages incurred by the Partnership.

1.21 “Litigation Recovery” means any cash or other property received by the Partnership
or the Liquidating Partner, as applicable, from all or any portion of the Litigation including, but
not limited to, awards of damages, attorncys’ fees and expenses, interest and punitive damages,
whether recovered by way of séttlement, execution on judgment or otherwise.

1.22 “Master” means Honorable Edgar D, Ross, appointed by the Court to serve as
master in the Case.

1.23  “Partnership” means the association of Yusuf and Hamed carried on as co-cwners
of the business of the Plaza Extra Stores.

1.24 “Partners” means Yusuf and Hamed.

1.25 “Partnership Asseis” meang a%? and alk property, assets, rights or interest of the
Partnership whether tangible or intaugible, snd sy Liguidation Proceeds realized therefrom,
including without limitation, all Avaiteble Cash, Encumbered Cash, Litigation, and any Litigation
Recovery.

3

126 “Plan” means this Final Wind Up Plan of the Plaza Extra Partnership, including
exhibits, as it may be amended, medifizd or supplemented from time to time.
' ET -
1.27 “Plaza Extra-East” means the supermarket iocated at Sion Farm, St. Croix.
1.28 “Plaza Extra-Tutu Park” means the supermarket located at Tutu Park, St. Thomas.

1.29 “Plaza Extra-West” means the supermarket located at Estate Plessen (Grove Place),
St. Croix.

1.30 “Plaza Extra Stores” means Plaza Extra-East, Plaza Extra-Tutu Park, and Plaza
Extra-West,

1.31 “Termination Date” means six months following the Effective Date, when the
Liquidating Partner contemplates completing the winding up of the Partnership.

1.32  “United” means United Corporation.

- 1.33 “Wind Up Budget” means the budget established to satisfy the anticipated Wind
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Up Expenses and to satisfy the Debts set forth in Exhibit A hereto.

1.34 “Wind Up Expenses” means the costs and expenses incurred by the Liquidating
Partner for the purpose of:

(1) operating the Plazx Fxtra Stores during the period required to liquidate
the Partnership Assets;

(ii) prosecuting or otherwise attempting to collect or realize upon the
Litigation.

(iii) assernbling and selling any of the Partnership Assets or otherwise
incurred in cormextion with generating the Liquidation Proceeds;

(iv) resolving Disputed Claims and effectuating distributions to Creditors
under the Plan; or

(v) otherwise implementing the Plan and winding up the Partnership.
1.35 “Yusuf” means Fahti Yusuf.

1.36 “Yusuf Sons” means Maher Yusuf, Nejeh Yusuf, and Yusuf Yusuf.

Section 2, APPOINTMENT OF MASTER

The Honorable Edgar 3. Ross, appointed by Order Appointing Master in the Case, entered
September 18, 2015, shall serve as Master to oversee and act as the judicial supervision of the
wind up efforts of the Liquidating Partner.

Section 3. LIQUIDATING PARTNER

Yusuf shall be the Liquidating Partner with the exclusive right and obligation to wind up
the Partnership pursuant to this Plan and the provisions of the V.I. Code Ann. tit. 26, § 173(c),
under the supervision of the Master. No person other than the Liquidating Pariner may act on
behalf of the Partnership, represent the Partnership in any official capacity or participate in
management or control of the Partnership, for purposes of winding up its business or otherwise.
The Liquidating Partner’s rights and obligations relative to the winding up, subject to the review
and supervision of the Master, shall be deemed to have commenced as of April 25, 2013, the date
of the issuance of the Preliminary Injunction in the Case. All acts of the Liquidating Partner, except
those customarily undertaken in the ordinary course of the ongoing business operations of the
Partnership, are subject to prior notification to and approval of the Master.

Section 4. POWERS OF LIQUIDATING PARTNER

Pursuant to the Act, the Liquidating Partner shall have authority to wind up the Partnership
business, including full power and authority to sell and transfer Partnership Assets, engage legal,
accounting and other professional services, sign and submit tax matters, execute and record a
statement of dissolution of Partnership, pay and settle Debts, and marshal Partnership Assets for
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equal distribution to the Partners following payment of all Debts and a full accounting by the
Partners, pursuant to agresment of the Partners or by order of the Court.

The Liquidating Partner shall use his best efforts to complete the winding up of the
Partnership on or before the Termination Date.

Section 5. DUTIES OF LIQUIDATING PARTNER

The Liquidating Partner shall devote such time as ig réasonably necessary to wind up and
liquidate the Partnership in the manner provided herein and as required by the Act.

The Liquidating Partner shall be required to report on a bi-monthly basis to Hamed and the
Master 5 to the status of all wind up efforts. In addition, the Liquidating Partner shall prepare and
file all required federal and territorial tax returns and shall pay all just Partnership Debts, The
Liquidating Partner shall provide a Partnership accounting. Any Liquidation Proceeds and
Litigation Recovery shall be placed into the Claim Reserve Account from which all Partnership
Debts shall first be paid. Following payment of all Partnership Debts, any remaining funds shall
continue to be held in the Claims Reserve Account pending distribution pursuant to agreement of
the Partners or order of the Court following a full accounting and reconciliation of the Partners®
capital accounts and earlier distributions.

Section 6. SALARIES, WITHDRAWALS

As compensation for serving as Liguidating Partner, Yusuf shall continue to receive the
salary Yusuf is currently receiving as shown ¢ the Wind Up Budget. This compensation will be
considered an expense of winding up the Parinership®s business. For at least one hundred twenty
(120) days following the Effective Date, the Hared Sons and Yusuf Sons shall continue to receive
their current salaries in return for sssisting the Liguidation Partner in the wind up of the
Partnership, Thercafier, the Liguidating Partaer shall have the right to terminate their services
upon fourteen (14} days notice as the Partnership busisess operations decline and their services
are no longer needed. The Hamed Sons and Yusuf Sous shall be terminated at the same time,

Section 7. CRIMINAL CASE AND ENCUMBERED CASH

There exists a plea agreement (“Plea Agreement™) entered by United in the Criminal Case.
Nothing in this Plan or the Partnership wind up efforts shall undermine or impair United’s Plea
Agreement. The President of United shall meet with the U.S, Department of Justice to see what
impact, if any, the implementation of the Plan and wind up of the Partnership may have on United’s
compliance with the Plea Agreement,

The Encumbered Cash shall be deposited into the Claims Reserve Account immediately
after it is no longer encumbered by the Restraining Order entered in the Criminal Case and,
thereafter, held for distribution in accordance with this Plan,
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Section 8. PLAN OF LIQUIDATION AND WINDING UP

1) Plaza Extra-East

Yusuf will purchase from the Partnership the following elements of the existing business
operation known as Plaza Extra-East: the inventory at one half of the landed cost and the equipment
at its depreciated value, as mutually determined by the Partners. In the event the Partners cannot
agree, such value shall be determined by a qualified appraiser selected by the Master. In the event
that Yusuf is unwilling to pay the appraised depreciated value of the equipment, the same shall be
sold at public auction under the direction and supervision of the Master, with net proceeds equally
divided and disbursed by the Master. Upon payment for such inventory, and upon payment (or
auction and distribution of proceeds) for the equipment, Yusuf will assume full ownership and
control and may continue to operate the business Plaza Extra-East without any further involvement
of Hamed or the Hamed Sons, and free and clear of any claims or interest of Hamed.

For purposes of winding up the Partnership, Plot 4-H Estate Sion Farm shgil :
considered Partnership property and is not subject to division under this Plan, without prsfudice to
any accounting claim that may be presented by Hamed.

2) Plaza Extra-Tutu Park

The Partners will be allowed to bid on Plaza Extra-Tutu Park at a closed auction supervised
by the Master. The auction shall take no more than one day and should not cause any delay in
implementing this Plan or disrupt the business operations of any Plaza Extra store, The Partners
may discuss and jointly or individually propose the format and procedures for the auction, subject
however to the Master’s sole determination,

The Partnership assets sold in connection with Plaza Extra-Tutu Park shall consist of the
leasehold interests, the inventory, equipment, and all leasehold improvements not a part of the real
property. The value of such assets shall be determined by a qualified appraiser selected by the
Mastar siae to the auction. Whichever Partner submits the winning bid for Plaza Extra-Tutu Park

landlord in the Superior Court of the Virgin Islands, Division of St. Thomas and St. John, United
Corporation d/b/a Plaza Exira v. Titu Park Limited and P.ID., Inc. (Civ. No, ST-01-CV-361)
(the “Tutu Park Litigation™). The Partner who receives and assumes said rights and obligations to
the Tutu Park Litigation shall be obligated to reimburse the other Partner 50% of the amount of
costs and attorneys’ fees incurred to date directly attributable to the Tutu Park Litigation.
Additionally, the prevailing Partner at auction shall be responsible for obtaining releases or
otherwise rernoving any continuing or further leasehold obligations and guarantees of the
Partnership and the other Partner.

3) Plaza Extra-West

Hamed will purchase from the Partnership the following elements of the existing business
operation known as Plaza Extra-West: inventory at one half of the landed cost and the equipment
at its depreciated value, as mutually determined by the Partners. In the event the Partners cannot
agree, such value shall be determined by a qualified appraiser selected by the Master. In the event
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that Hamed is unwilling to pay the appraised value of the equipment, the same shail be sold at
public auction under the direction and supervision of the Master. Upon payment for the inventory,
and upon payment (or auction and distribution of the proceeds) for the equipment, Hamed will
assume full ownership and control and may continue to operate Plaza Extra-West without any
further involvement of Yusuf, Yusuf’s sons or United, and free and clear of any claims or interests
of Yusuf or United.

Hamed will be entitled to a recordable non-exclusive easement for the existing sewage line
servicing Plaza Extra-West, which shall not preclude Plessen Enterprises, Inc., the owner of the
servient parcel, from reserving the right to tap into and to utilize such sewage line.

4) Stock of Associated Grocers

The stock of Associated Grocers held in the name of United shall be split 50/50 between
Hamed and Yusuf, with United retaining in its name Yusufs 50% share, and 50% of such stock
being reissued in Hamed’s name or in the name of his designee.

5) Plaza Exiva Nams

The Master will condvet and supervise a closed auction wherein the Partners alone will be
allowed to bid to purehése fite trade name “Plaza Extra.” The prevailing Partner at the auction shall
receive the right to the exchusive use of the name “Plaza Extra,” to the exclusion of all others,
including the other Pariner, who shall be forever barred from using the name “Plaza Extra” in
connection with operation of any business in the U.S. Virgin Islands.

The auction shall take no more than one day and will be conducted in a manner that will
not cause any delay in implementing this Plan or any disruption in the business operations of any
Plaza Extra store. The Parmers may discuss and jointly or individually propose the format and
procedures for the auction, subject however to the Master’s sole determination.

Section 9. Steps to Be Taken for the Orderly Liquidation of the Partnership

This Plan is conditioned upon the ability of Hamed and Yusuf to use the 50% interest of
each in Available Cash and Encumbered Cash to purchase the non-liquid Partnership Assets,
While the bid-in process may continue, actual payment of the funds shall be subject to approval of
the Master, the Court and, to the extent necessary, the District Court,

Step 1: Budget for Wind Up Efforts

The Wind Up Budget for the Wind Up Expenses is attached hereto as Exhibit A. Such
expenses include but are not limited to, those incurred in the liquidation process, costs for the
continued operations of Plaza Extra Stores during the wind up, costs for the professional services
of the Master, costs relating to pending litigation in which Plaza Extra and/or United d/b/a Plaza
Extra Stores is named as a party, and the rent to be paid to the landlords of Plaza Extra-East and
Plaza Extra-Tutu Park.
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Step 2: Setting Aside Reserves

The sum of Ten Million Five Hundred Thousand Dollars ($10,500,000.00) shall be set
aside in a Liquidating Expenses Account to cover the Wind Up Expenses as set out in the Wind
i Budget with a small surplus to cover any miscellaneous or extraordinary Wind Up Expenses
that may occur at the conclusion of the liquidation process. Such Account shall be held in trust by
the Liquidating Partner under the supervision of the Master. All disbursements shall be subject to
prior approval by the Master. The Liquidating Partner shall submit to Hamed and the Master each
month a reconciliation of actual expenditures against the projected expenses set forth in Exhibit
A. Unless the Partners agree or the Master orders otherwise, the Liquidating Partner shall not
exceed the funds deposited in the Liquidated Expenses Account.

Step 3: Continued Employment of Employees

Yusuf and Hamed, and their respective successors, shall attempt to keep all employees of
the Plaza Extra Stores fully employed, not including members of the Hamed and Yusuf families.
Although approval of this plan should avoid any need to comply with the provisions of the Virgin
Islands Plant Closing Act (“PCA™), to the extent: mmssary,‘Yusuf and Hamed, and their respective
successors, shall comply with the PCA for any a aﬂ’ected mnployees of the Plaza Extra Stores as a
result of the winding up and closure of the Parmemhip msmess Any severance payments due to
the employees determined in accordance withi thie P(;s& shall be paid by the Master out of the

i

Claims Reserve Account. ,-.“ Rk ‘_.

Step 4: Liquidation of Partnership Assets

The Liquidating Partner shall promptly confer with the Master and Hamed to inventory all
non-Plaza Extra Stores Partnershlp assets, and to agree to and implement a plan to liquidate such
assets, which shall result in the maximum recoverable payment to the Bﬁ%&rsmp All previous
Partnership accountings are deemed preliminary. Hamed’s accountant shil beallowed to view all
partnership accounting information from January 2012 to present and to sabmithis findings to the
Master. The Liquidating Partner is ordered to submit an updated balance sheet to Hamed and to
the Master without delay,

Step 5: Other Pending Litigation

The poa fing litigation against United, set forth in Exhibit C, arises out of the operation of
the Plaza E;:ém Biores. As part of the wind up of the Partnership, the Liquidating Partner shall
undertake t& resofve those claims in Exhibit C, and to the extent any claims arise in the future
relating to the operation of a Plaza Extra Store during the liquidation process, within the available
insurance coverage for such claims. Any litigation expenses not covered by the insurance shall be
charged against the Claims Reserve Account.

M“ﬁi %tnbutlon Plan o

and Yus’uf‘ shalt each submit to the Master a proposed accounting and distribution plan for the
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funds remaining in the Claim Reserve Account. Thereafter, the Master shall make a report and
recommendation for distribution to the Court for its final determination. Nothing herein shall
prevent the Partners from agreeing to distribution of Partnership Assets between them rather than
liquidating Partnership Assets by sale and distributing proceeds of such sale(s).

Step 7: Additional Measures to Be Taken

a) Should the funds deposited into the Liquidating Expenses Account
prove to be insufficient, the Master shall transfer from the Claims
Reserve Account sufficient funds required to complete the wind up and
liquidation of the Partnership, determined in the Master’s discretion.

b) All funds realized from the sale of the non-cash Partmership Assets shall
be deposited into the Claims Reserve Account under the exclusive
control of the Master.

¢) All bank accounts utilized in the operation of the Partnership business
shall be consolidated into the Claims Reserve Account.

d) All brokerage and investment accounts set forth in Exhibit D shall be
tumed over to the Master as part of the Claims Reserve Account.

e) Amr Partnership Assets remaining after the completion of the
ilqu:datwn process shall be divided equally between Hamed and Yusuf
under the supervision of the Master.

Section 10. INDEX OF EXHIBITS
Exhibit A:  Wind Up Budget
Exhibit B:  Plaza Extra Supermarkets Balance Sheet
Exhibit C:  Pending Litigation Against United

Exhibit D:  List of Brokerage and Investment Accounts

DONE AND SO ORDERED this _ :,7: day of Jaruarg,2015.

DGUGLAS A. BRADY, JUDG7

CERTIFIED TO BE A TRUE COPY
This 2 day of 2075
CLERK 25290
Co urt Cleﬂs.!i—

ATTEST:
ESTRELLA GEORGE
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Plaza Extra Supermarkets
Balance Shect
As of lemasy 3], 2014 end Last Year End
Carrast Parfod Las Your Enil
ASSETS
Current Asects
10000 Cash - Petty 4 $1,726.00 § n,726.00
10100 Cagh - Registas 23,5100 33,370.00
10200 Caal - Safe 146,520.20 168,220.20
10300 Cash In. Bank - 2,212,195.52) 15,814,2%)
19330 Cagh In Bk - Paymoll 1571217 15,691.58
10400 Cash In Bank - OC Depoudt 1056, 301.93 932,533.54
10500 Cash in Bank - Teleghock TH6T, 18980 7,700,052.54
10900 Cash Clearing - Trensfors 106,910
11000 Accounts RKecebvabis - Tende S1AN37 43,129.8%
12000 535398257 9,351,552 57
13100 Twermce 2634608 6.,
13300 Due fran Cusbiers - Shorages 000 2. 719.15
13400 Dus from Employcos - Loans 60,538.60 PANAT
14000 Doe fom (to) Yusnf {117.64433) {117,544.33)
14100 Trun rom {ta) Flazs Bast (458,954.70) ($50,471.71}
14300 Do from (o) Plazs West 405,645.79 476,080,46
14400  Due fom (t5) Plaz STT 53,2909 93,2080
14500  Duodom (i) Shopping Cir 6725111 55,6083
15100 Marketable Scourities - BFFR 37,757420.03 IETAN.0I
15150 Unrealized {Gein) Loss - BFFR X5 {2.324,365.86)
15200 Marknlabls Sevarltion - ML 33637845 33637845
Total Qrren] Asssis $2,707,061.04 0 EMASESE
Property sod Equipment
15000 Buildings 34710000 3478,103,00
16100  Leashold 421431900 431491900
16200 Fixturew & Btore. Equipmont 73TTASL21 7AM0221
16400 Equipmogt 304,241.60 304,241 50
16500 Vichicios & Traneport Equipment ST050.50 5103080
16500 (10,695527.03) _ (10,677,827.03)
Total Proparty and Equipmont 473531928 4,753,519.12
Other Assely
12000 Lend 330,000,00 330,000.00
19000 Deposlts 5196340 5796340
19200 Dua from (ko) Petor's Farm 1,527, 7100.00 1,527, 700.00
19300 Due from (Lo) Plossen 3,109,018.,00 5,100.018.00
100 Do romn (10} Bixtscn Plus 87,004.28 B7,004.26
Total Other Asvets 7,111,693.66 1,111,693.66
Total Assots 3 64,554,573.98 $ 65,539,701.50

Unsadited - For Mazsgamont Purposes Only
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Para Bxtra Superroarkets
Balanicn Shiwet
As of Taouary 31, 2014 mnd Last Yeux Bnd
Corrent Pariod Last Your Bnd
LIABILITIES AND CAPITAL
Cuovent Liabititics
20000 Arcomits = Trade 5 3269,786.05 3
21000  VIlncome Tax W/H & Payadle 2452107
100 FICA / Mogicers Paysblo 20449.67
21200 Accruod FUTA Peysble 276534
21300 Accruod VT Unemp Tax Fayshle 7.9989.20
2180  Gemlhmeoln W/H & Payado 1L,174.50
21700 AFLACW/H & Payable 2409.84
21800 CIGNA W/H & Payable 21,71529
21900  MASAWAL & Payshie . Al
23000 Accrosd Expooses Doe United $442,894.19
200 Acerued Gross Repie Tx Paystio 411,786.49
25000 Dafarred Incoma 0.00
Total Current Lishilitls 9,205, 26636 10,765,18337
Long-Torm LishiRtes
Total Log-Term Liabilitios 0.00 0.00
Totad Liabllitios 9.206,266.56 10,765,103 37
Capital
33000 Dividend Distrib's (Ptr Draws) 0.00 {(E,496,132.00)
39000 Retained Barmings S54TT431813 61,840,197.27
Nt Invonsa 573,788.99 1420,452.26
Totsl Capital 5534830712 54,774318.13
Total Lisbilitics & Capital $ ___G455457398'S 655390150

Uanditod - For Managament Pasposcs Only
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EXHIBIT C
PENDING LITIGATION AGAINST UNITED

MATTER STATUS/CASE NUMBER
t. Carol Daniel v. United Corporation d/b/s Plaza No suit filed
Extra
2. Edwards, Sonia v, United Corporation d/b/a No suit filed
Extra
3. Fell, Isaline v, Uniled Corporation &/b/s Plaza
Extra
4. Harley, George v. United Corporation d/b/a No stit filed
Plaza Exira
.15, Hetris v, United Corporation d/bfa Plaza Extra No suit filed
6. Hartzog, Amands individually and as Next of Case No, 9512004
Friend of Jahmil Perez, ¢ minor v. United Superior Court of the Virgin Islands
Corporation d//n Plaza Extra Divigion of 8t Croix
7. lasac, Laverne v. United Carporation d/b/a Superior Court of the Virgin Islands
Plnza Extra Divlsion of St. Thomas and St. John
8. Javois, Kyshame and Ferdinand Javois as No suit filed
parents of Kai Javois,

8 minor v. United Comporation

5. Melendez, Carlos, Jr, v. V.1, Asphakt Products

Corparstion (VIAPCO) and Mike Yusuf '
1G. Philip, Welda P. v, United Corpomation d/b/a

Plezn Extra.

111, Semuel, Velme v. United Corporstion d/b/a Case No. 8§T-12-CY-457
Plazs Bxtro, Superior Court of the Virgin Islands

_ . N Division of St. Thomas and 8t. John

“112. Samtiago, Jacgueline v, United Corporation Buperior Court of the Virgin Izlands

s Plazs Hawen Division of 8t. Croix
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MATTER STATUS/CASE NUMBER
13, Santingo, Jacqueline v. United Corporation Superior Court of the Virgin Islands
d/b/a Plaza Extra (DOL Appeal Case) Division of St. Croix
14, United Cerporation dftva Plaze Bxira v, Tutu Civil No. 97/1997
Park Limiled (Light Poles) Diatrict Court of the St. Thomas and
St, John
15, United Corporation d/b/a Plaza Extra v. Tutu Civil No. 361/2001
Park Limited and P.1.D. Inc. Superior Court of the ¥irgin Island
Division of 81, Thomas and 5t. John |
16. Williams, Edith v. United Corparation ditva Case No. 478/2000
Plaza Extra Territorial Court, Division of St.
Croix
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Exhibit D
LIST OF BROKERAGE AND INVESTMENT ACCOUNTS

I. Popular Securities Accounts United Corp, d/tVa Plaza Exira
(Dencted on Exhibit B - Balance Sheot a3 #15100)

Value as of 12/31/13: $37,767,429.06

2. Memill Lynch Cash Reserve Account
(Denoted on Exhibit B - Balance Sheet as #

Value as of 12/31/13; 3
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MOHAMMAD HAMED, by his

Additional Counterclaim Defendants.

)
authorized agent WALEED HAMED, )
) CIVIL NO, $X-12-CV-370
Plaintiff/Counterclaim Defendant, )
) ACTION FOR DAMAGES,
vs. ) INJUNCTIVE RELIEF
) AND DECLARATORY RELIEF
FATHI YUSUF and UNITED CORPORATION,) -
)
Defendants/Counterclaimants, )
) o
vs. )
) &
WALEED HAMED, WAHEED HAMED, ) -
MUFEED HAMED, HISHAM HAMED, and ) <
PLESSEN ENTERPRISES, ) 2
) g
)
)

. NOTICE OF INTENT TO SEEK A DETERMINATION FROM THE SUPREME
COURT ON MOTION FOR STAY OF PORTIONS OF JANUARY 7, 2015 ORDER
PENDING APPEAL BY DATE CERTAIN IF THE SUPERIOR COURT DOES NOT

OLVE SUCH MOTION
Defendant/counterclaimant/appellant Fathi Yusuf (“Yusuf™), through his undersigned

counsel, respectfully submits this notice that after noon, Friday, February 20, 2015, Yusuf
intends to file in the Virgin Islands Supreme Court a Motion For Stay of Portions of this
Court’s “Order Adopting Final Wind Up Plan” (the “Order”) and the Final Wind Up Plan
attached to the Order (the “Plan”) unless by that time this Court has resolved Yusuf’'s Motion
For Stay of Portions of January 7, 2015 Order Pending Appeal (the “Motion For Stay”) filed in
this Court on January 29, 2015, In support of this notice, Yusuf respectfully represents the

following:

EXHIBIT

i s
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L. Pursuant to VISCR 8(b), “[r]equests for a stay of the . . . order of the

Superior Court pending appeal . . . must ordinarily be made in the first instance to the Superior

Court . ... A motion for such relief may be made to the Supreme Court, but the motion shall
show that application to the Superior Court for the relief sought is not practicable or that the
Superior Court has denied an application, or has failed to afford the relief which the applicant
requested, with the reasons given by the Superior Court for its action.”

2. On January 29, 2015, Yusuf filed his Motion for Stay with supporting
Brief and proposed Order in this Court. On February 4, 2015, plaintiff/counterclaim
defendant/appellee Mohammad Hamed (“Hamed”) and additional counterclaim
defendant/appellee Plessen Enterprises, Inc. (“Plessen™) filed their Oppositions to the Motion
For Stay. On February 10, 2015, Yusuf filed his Replies to Hamed's and Plessen’s Oppositions
thereby closing the briefing cycle authorized by LRCi. 7.1, made applicable to proceedings in
this Court by Super. Ct. R. 7. |

3. The Order and the Plan provide the following with respect to P

Extra-West:

Hamed will purchase from the Partnership the following clements of
the existing business operation kmown as Plaza BExtra-West:
inventory at one half of the landed cost and the eguipmesnt at its
depreciated value, as mutually determined by ths Parmers .- .
Upon payment for the inventory, and upon payment . . . for the
equipment, Hamed will assume full ownsrship and control and inay
continue to operate Plaza Extra-West without amy further
DUDLEY, TOPPER involvement of Yusuf, Yusuf’s sons or United, znd fice and clear of
AND FEUERZEIG, LLP

any claims or interests of Yusuf or United.
1000 Fradarkebeg Gade
PO, Box 138 See Plan at § 8(3).
61 Thomas, UB, VL 008M 076G

{340) 774-4422
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4, Pursuant to a Stipulation, which was approved and “so ordered” on
January 27, 2015, Hamed and Yusuf have stipulated to the value of the equipment for Plaza
Extra-West at $350,000.

s Hamed and Yusuf have agreed that RGIS, LLC will perform an inventory
of the inventory of goods and supplies held for sale in the three Plaza Extra stores. Currently,
RGIS’ inventory for the Plaza Extra-West store is scheduled to be completed on February 18,
2015. Accordingly, pursuant to the terms of the Plan, the assets associated with the Plaza Extra-
West store could be transferred to Hamed as early as February 18, 2015,

6. As Yusuf argues in his Motion For Stay and supporting briefs, if the
provisions of the Plan concerning Plaza Extra-West are not stayed pending appeal, the Supreme
Court may not be able to effectively review the provisions of this Court’s Orders and Plan
relating to Plaza Extra-West that Yusuf has appealed from or to unwind the transactions
implementing such Orders and Plan including, but not limited to, the provisions of a disputed
lease between Plessen Entsrprises, Inc. and KAC357, Inc. covering the premises currently
occupied by Plaza Extra-West.

7. Yusuf believes he has made a compelling case for issuance of a stay by
this Court, and except in this extraordinary situation would simply await the Court’s ruling.
Unfortunately, there is an unavoidable urgency to these kinds of motions. Given the upcoming
holiday (Presidents’ Day) on Monday, February 16, 2015, unless his Motion For Stay has been
resolved by this Court by noon, February 13, 2015, Yustzfi’%ka constrained to advise this Court
that he would need to file his Motion For Stay in the Supreme Court immediately thereafter in
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orderforthcSupremeCom'ttohavemﬁicienttimetoaddressﬂwissuestoﬁei'i_i;ed:%that

motion.

¥ the foregoing reasons, Yusuf respectfully provides this Court with notice of
his intent to file a Motion For Stay Pending Appeal in the Supreme Court at 12:01 p.m, on

February 13, 2015, unless his Motion For Stay filed in this Court is resolved by that time.

Respectfully Submitted,

DATED: February 10, 2015 By:

Stefan B. Herpel (V1 Bar No. 1019)

Law House

1000 Frederiksberg Gade - P.O, Box 756
St. Thomas, V1 00804

Telephone:  (340) 774-4422
Facsimile:
E-Mail:

and

Nizar A, DeWood, Esq. (V.I. Bar No. 1177)
The DeWood Law Firm

2006 Eastern Suburbs, Suite 101
Christiansted, VI 00830

Telephone: (340) 773-3444

Telefax:  (888) 398-8428

Email: info@dewood-law.com

Attomeys for Fathi Yusuf
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CER CATE OF SERVICE

I hereby certify that on this 10™ day of February, 2014, I caused the foregoing Notice
Of Intent To Seek A Determination From The Supreme Court On Motion For Stay Of
Portions Of January 7, 2015 Order Pending Appeal By Date Certain If The Superior
Court Does Not Resolve Such Motion to be served upon the following via e-mail:

| Joel H. Holt, Esq. Carl Hartmann, III, Esq.
LAW OFFICES OF JOEL H. HOLT 5000 Estate Coakley Bay, #L-6
2132 Company Street Christiansted, VI 00820
Christiansted, V.I. 00820 Email: carl@carlhartmann.com
Email: holtvi@aol.com
Mark W. Eckard, Esq. Jeffrey B.C. Moorhead, Esq.
Eckard, P.C. C.R.T. Building
P.O. Box 24849 1132 King Street
Christiansted, VI 00824 Christiansted, VI 00820
Email: mark@markeckard.com Email: jeffreymlaw@yahoo.com
The Honorable Edgar A. Ross
Email: edgarrossjudge@hotmail.com

-

Y\uchaly

RADOCSWG2SAINDRFTPLDGV 5M4510.D00CX

DUDLEY, TORPER
AND FEUERZEIG, LLP
1000 Fredadubetg Gode
PO, Bax 758
5L Thomas, LS. L1, 068040758
40) 778422
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MOHAMMAD HAMED, by his
authorized agent WALEED HAMED,

PlaintifffCounterclaim Defendant,

VS,

FATHI YUSUF and
UNITED CORPORATION,

Defendants/Counterclaimants,
vs:

WALEED HAMED, WAHEED
HAMED, MUFEED HAMED,

HISHAM HAMED,

and PLESSEN ENTERPRISES, INC,,

Counterclaim Defendants..

ST =

CIVIL NO. SX-12-CV-370.

ACTION FOR DAMAGES
INJUNCTIVE RELIEF AND

DECLARATORY RELIEF .

JURY TRIAL DEMANDED

DECLARATION OF WALEED HAMED

|, Waleed Hamed a/k/a Wally Hamed, declare, pursuant to 28 U.S.C. Section

1746, as follows:

1. I have personal knowledge of the facts set forth herein.

2, The document attached as Exhibit 2 to the Metlon To Stay is a computer

generated document that was not crested or filed by my father,
Mohammad Hamed, or any of his sons Ilsiﬁci in.the above caption who are
Counterclaim Defendants herein. ,

Indeed, this unsigned document lists my father’s birthdate as February 17,
2011, demonstrating that this document is an Iinaccurate computer
generated document without any substantive review of thé accuracy of the-
facts set forth therein.

When the Plaza West store was fully functional, without the current
management issues, it regularly made a profit of $250,000 a month
(before income taxes).

| declare under penalty of perjury that the foregoing is true and correct.

Dated: February 3, 2015

Waleed Ham¥¥ a/k/a Wally Hamed

EXHIBIT
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IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. CROIX

MOHAMMAD HAMED, by his
authorized agent WALEED HAME{:,

Plaintiff/Counterclain Defonsant,
VS,
FATHI YUSUF and UNITED CORPORATION,
Defendants/Counterclaimants,
Vs,
WALEED HAMED, WAHEED HAMED,
MUFEED HAMED, HISHAM HAMED, and
PLESSEN ENTERPRISES,

Additional Counterclaim Defendants.
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CIVIL NQ. SX-12-CV-370

ACTION FOR DAMAGES,
INJUNCTIVE RELIEF
AND DECLARATORY RELIEF

DECLARATION OF JOHN GAFFNEY
I, John Gaftney; puseani ta 28 USC § 1746 and Super. Ct. R. 18, under the penalties of

perjury, state and afﬁrm}h&t th:: Following is true and correct:

1. Iam the Senior Controller of Uniled Corporation d/b/a Plaza Extra. As such,

my duties are to collect, supervise and update accounting data and financial information

concerning, among other things, the three supermarket stores known as Plaza Extra-East, Plaza

Extra-Tutu Park, and Plaza Bxtra-West.

2. I have been shown a declaration of Waleed Hamed dated February 3, 2015 in

which he states the following; “When the Plaza West store was fully functional, without the

current management issues, it regularly mede a profit of $250,000 a month (before income

EXHIBIT

g 6
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taxes).” [ have no idea what information was relied upon to make this statér;w.éi;t.-"gu&' % is not
supported by the historical accounting data and financial information for Plaza Extra-West,

3. The monthly profits of Plaza Extra-West cannot be accurately reported for 2012
and the preceding yea:s Becawss both St. Croix stores were grouped together as one during that
 time. 2013 is the fivst y&a&‘_ﬁr&ai Plaza Extra-West was broken out. After reviewing the
accounting data and financial information generated with respect to Plaza Extra-West, I can
state that the average monthly net operating income for Plaza Extra-West in 2013 was
$120,654 and in 2014, it was $94,372, Both of these average monthly figures do not take into
consideration any rents! obligations since, under the arrangement in place from 2000 to date, no
rent was due to Plessen Eaterprises, Inc. for occupying the Plaza Bxtra-West premises,

Accordingly, I am aware of no accounting data or financial information conceming Plaza

Extra-West that would suppott the statement of Waleed Hamed quoted above.

Dated: February 10, 2015 -
John Gafiney
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